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三、Robert A. Williams, Jr.訪台學術活動
﹝1﹞台東大學場次
The Idea of the Savage and Colonization of
Taiwan’s Indigenous Peoples

The Rule of Law and Indigenous Peoples’
Human Rights in Historical and
Contemporary Perspective:

•The Han sailor, Chen Di, describes the indigenous
peoples of Taiwan as Dong Fan

東番

“The Idea of the Savage
in Colonial Legal Thought
and Discourse”

or “Eastern Savage” in his Record of the Eastern
Seas (1603)
•Dutch called Taiwan’s indigenous peoples
“Indians” or “blacks”, based on their colonial
experiences in Asia.

• 生番 “raw/wild“ used to define those people

Professor Robert A. Williams, Jr.

who had not submitted to Qing rule
E. Thomas Sullivan Professor of Law and American Indian Studies
Director, Indigenous Peoples Law and Policy Program
University of Arizona College of Law,
Tucson, Arizona, USA

•

熟番 "cooked/tame“ for those who had.

• Japanese colonial policy stereotyped Taiwanese
as “vicious, violent and cruel” and concluded “this
is a pitfall of the world; we must get rid of them
all.”

The Idea of the Savage and the Development of
the Roman ius gentium (“Law of Nations”)

“We sailed hence, always in
much distress, till we came to
the land of the lawless and
inhuman Cyclopes. Now the
Cyclopes neither plant nor
plow, but trust in providence,
and live on such wheat, barley,
and grapes as grow wild without
any kind of tillage, and their wild
grapes yield them wine as the
sun and rain may grow them.
They have no laws or
assemblies of the people, but
live in caves on the tops of
mountains; each is lord and
master in his family, and they
take no account of their
neighbors.”
Homer, The Odyssey, Book IX

“Grande Ludovisi”

Sarcophagus memorial of Roman victory over the Ostrogoths
(c. 250 AD)
Museo Nationale Romano, Palazzo Altemps Collection
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Japan and the Taiwan
Expedition of 1874: The Mudan
Incident

Wars against the Infidels:
The European Crusades to the Holy Lands, 1096-1270 A.D.

•The pretext for Japan’s
military action was related to
events that took place three
years earlier when 54
Okinawan fishermen
shipwrecked on the island
were killed by Taiwanese
indigenous peoples.
•Colorful woodblock prints
depicting the submission of
the Taiwanese to Japanese
forces were popular in Japan
following the Taiwan
Expedition.

European Discovery Era and the Idea of the Savage

The European Law of Nations and the Doctrine of Discovery
… And, in order that you may enter upon so great an undertaking with
greater readiness and heartiness endowed with the benefit of our apostolic
favor, we…give, grant, and assign to you and your heirs and successors,
kings of Castile and Leon, forever, together with all their dominions, cities,
camps, places, and villages, and all rights, jurisdictions, and appurtenances,
all islands and mainlands found and to be found, discovered and to be
discovered towards the west and south…With this proviso however that
none of the islands and mainlands, found and to be found, discovered and
to be discovered… be in the actual possession of any Christian king or
prince.

Theodor DeBry, South American cannibals., ca.1590.

The Wildermann

POPE ALEXANDER VI, INTER CAETERA DIVINAE, 1493

European Colonial Empires in North America (c. 1750)

Johnson v. McIntosh (1823)
CHIEF JUSTICE MARSHALL:

On the discovery of this immense continent, the great nations of
Europe were eager to appropriate to themselves so much of it as
they could respectively acquire. Its vast extent offered an ample
field to the ambition and enterprise of all; and the character and
religion of its inhabitants afforded an apology for considering
them as a people over whom the superior genius of Europe might
claim an ascendancy. … But, as they were all in pursuit of nearly
the same object, it was necessary, in order to avoid conflicting
settlements, and consequent war with each other, to establish a
principle….This principle was, that discovery gave title to the
government by whose subjects, or by whose authority, it was made,
against all other European governments, which title might be
consummated by possession.
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The Peace of Westphalia, 1648
Johnson v. McIntosh (1823)
CHIEF JUSTICE MARSHALL:

“The exclusion of all other Europeans, necessarily gave to the
nation making the discovery the sole right of acquiring the soil
from the natives, and establishing settlements upon it. It was a
right with which no Europeans could interfere. It was a right
which all asserted for themselves, and to the assertion of which,
by others, all assented.
Established modern European state system and following principles:

Those relations which were to exist between the discoverer
and the natives, were to be regulated by themselves. The rights
thus acquired being exclusive, no other power could interpose
between them.”

The Berlin Conference era map of Africa
(c. 1885)

• Sovereignty of nation-states and the fundamental right of
political self-determination
• Legal equality between nation-states
• Internationally binding treaties between states
• Non-intervention of one state in the internal affairs of another state
• Cuius regio, eius religion (“Whose rule, his religion”)

ARTICLE 11.
“The Signatory Powers
exercising sovereign rights
or authority in African
territories will continue to
watch over the preservation
of the native populations
and to supervise the
improvement of the
conditions of their moral
and material well-being.
They will, in particular,
endeavor to secure the
complete suppression of
slavery in all its forms and
of the slave trade by land
and sea.”

“At some future period, not
very distant as measured by
centuries, the civilised races of
man will almost certainly
exterminate and replace
throughout the world the
savage races”
Charles Darwin, The Descent of Man (1871)
Charles Darwin (1809-1822)

The United Nations Decolonization Process
and the “Blue Water Thesis”

United Nations Human Rights System
Charter of the United Nations:
Commits Member States to “the principle of equal
rights and self-determination of peoples” and to
promote respect “for human rights and for
fundamental freedoms for all without distinction as
to race, sex, language, or religion.”

Universal Declaration of Human Rights:
Declares an array of human rights principles
premised on the affirmation of the fundamental
dignity and equality of human beings.
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The United Nations International Covenant
on Civil and Political Rights

UN Human Rights Committee

Article 1:
“All peoples have the right of self-determination. By virtue of that
right they freely determine their political status and freely pursue
their economic, social, and cultural development.”

General Comment No. 23 (interpreting article 27)
“With regard to the exercise of
the cultural rights protected under
article 27, the Committee observes
that culture manifests itself in many
forms, including a particular way of
life associated with the use of land
resources, especially in the case of
indigenous peoples. That right may
include such traditional activities
as fishing or hunting and the right
to live in reserves protected by law.”

Article 27:
“In those States in which ethnic,
religious or linguistic minorities
exist, persons belonging to those
minorities shall not be denied the
right, in community with other
members of their group, to enjoy
their own culture, to profess and
practice their own religion, or to
use their own language.”

United Nations Declaration on the Rights of Indigenous Peoples
(as adopted by the UN General Assembly, September 13, 2007)

UN Committee on the Elimination of Racial Discrimination
General Recommendation No. 23 on Indigenous Peoples

Recognizes:

(1997)

• the right to self-determination and to determine and develop priorities and

strategies for exercising their right to development;
• the right to maintain and develop their distinct political, economic, social
and cultural identities and characteristics as well as their legal systems;

“In many regions of the world indigenous
peoples have been, and are still being, discriminated
against and deprived of their human rights and
fundamental freedoms … they have lost their land
and resources to colonists, commercial companies
and State enterprises. Consequently, the
preservation of their culture and their historical
identity has been and still is jeopardized.”

• the right not to be subjected to genocide or ethnocide, or actions aimed at
or affecting their integrity as distinct peoples, their cultural values and
identities, including the dispossession of land, forced relocation, assimilation
or integration, the imposition of foreign lifestyles and propaganda;
• the right to observe, teach and practice tribal spiritual and religious
traditions;
• the right to maintain and protect manifestations of their cultures, their
language, archaeological and historical sites and artifacts;
• the right to restitution of spiritual property taken without their free and
informed consent, including the right to repatriate human remains, and
protection of sacred places and burial sites.

United Nations Declaration on the Rights of Indigenous Peoples

United Nations Declaration on the Rights of Indigenous Peoples

(as adopted by the UN General Assembly, September 13, 2007)

(as adopted by the UN General Assembly, September 13, 2007)

Article 26

Article 28

“Indigenous peoples have the right to the lands,
territories and resources which they have traditionally
owned, occupied or otherwise used or acquired.

“Indigenous peoples have the right to redress,
by means that can include restitution or, when
this is not possible, of a just, fair and equitable
compensation, for the lands, territories and
resources which they have traditionally owned
or otherwise occupied or used, and which have
been confiscated, taken, occupied, used or
damaged without their free, prior and informed
consent.”

Indigenous peoples have the right to own, use,
develop and control the lands, territories and
resources that they possess by reason of traditional
ownership or other traditional occupation or use, as
well as those which they have otherwise acquired.
States shall give legal recognition and protection to
these lands, territories and resources. Such
recognition shall be conducted with due respect to
the customs, traditions and land tenure systems of
the indigenous peoples concerned.”
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2008 Report of the UN Special Rapporteur on the situation of
the human rights and fundamental freedoms of indigenous
peoples, S. James Anaya

“The United Nations Declaration on the Rights of
Indigenous Peoples represents an authoritative
common understanding, at the global level, of the
minimum content of the rights of indigenous
peoples, upon a foundation of various sources of
international human rights law….[T]he Declaration
reflects and builds upon human rights norms of
general applicability, as interpreted and applied by
United Nations and regional treaty bodies, as well as
on the standards advanced by ILO Convention No.
169 and other relevant instruments and processes.”
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﹝2﹞臺灣大學場次

美洲國家組織人權系統有關原住
民族財產權與自決權的保障：
以北美洲原住民族的經驗為例

理解北美法制有關原住民族財產權與自決權的
「執行落差 （Implementation Gap）」
「在世界原住民族的第一個國際十年（1994-2004）
間，許多國家引進國際原住民族人權標準，紛紛進
行立法程序與憲法改革，據以作為承認原住民族地
位及其實體權利的基礎。…即便法制上確立那些進
展，立法建設與日常生活的現實仍存有「執行落差
（implementation gap）」；法律的落實與遵守受到
眾多外在阻礙與問題所侵擾。」

Robert A. Williams, Jr.
E. Thomas Sullivan Professor of Law and American Indian Studies
Director, University of Arizona Indigenous Peoples Law and Policy Program

聯合國原住民族人權與基本自由狀況特別報告員
2006年年度報告
Mr. Rodolfo Stavenhagen

The British Empire and the
Doctrine of Discovery

The European Law of Nations and the Doctrine of Discovery
… And, in order that you may enter upon so great an undertaking with
greater readiness and heartiness endowed with the benefit of our apostolic
favor, we…give, grant, and assign to you and your heirs and successors,
kings of Castile and Leon, forever, together with all their dominions, cities,
camps, places, and villages, and all rights, jurisdictions, and appurtenances,
all islands and mainlands found and to be found, discovered and to be
discovered towards the west and south…With this proviso however that
none of the islands and mainlands, found and to be found, discovered and
to be discovered… be in the actual possession of any Christian king or
prince.
POPE ALEXANDER VI, INTER CAETERA DIVINAE, 1493

Johnson v. McIntosh (1823)
Johnson v. McIntosh (1823)

CHIEF JUSTICE MARSHALL:

On the discovery of this immense continent, the great nations of
Europe were eager to appropriate to themselves so much of it as
they could respectively acquire. Its vast extent offered an ample
field to the ambition and enterprise of all; and the character and
religion of its inhabitants afforded an apology for considering
them as a people over whom the superior genius of Europe might
claim an ascendancy. … But, as they were all in pursuit of nearly
the same object, it was necessary, in order to avoid conflicting
settlements, and consequent war with each other, to establish a
principle….This principle was, that discovery gave title to the
government by whose subjects, or by whose authority, it was made,
against all other European governments, which title might be
consummated by possession.

CHIEF JUSTICE MARSHALL:

“The exclusion of all other Europeans, necessarily gave to the
nation making the discovery the sole right of acquiring the soil
from the natives, and establishing settlements upon it. It was a
right with which no Europeans could interfere. It was a right
which all asserted for themselves, and to the assertion of which,
by others, all assented.
Those relations which were to exist between the discoverer
and the natives, were to be regulated by themselves. The rights
thus acquired being exclusive, no other power could interpose
between them.”
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Tee-Hit-Ton Indians v.United States (1955)

JUSTICE REED:
…The line of cases adjudicating Indian rights on American soil leads to the
conclusion that Indian occupancy, not specifically recognized as ownership by
action authorized by Congress, may be extinguished by the Government without
compensation. Every American schoolboy knows that the savage tribes of this
continent were deprived of their ancestral ranges by force and that, even when the
Indians ceded millions of acres by treaty in return for blankets, food and trinkets,
it was not a sale but the conqueror’s will that deprived them of their land.

New Zealand and the Doctrine of Discovery

Mabo v. Queensland
(1992)

See Wi Parata v the Bishop of Wellington (1877), holding
that the rights of natives to their land were not something
that could be recognized in the courts of New Zealand:

“…The great voyages of European discovery opened
to European nations the prospect of occupying new
and valuable territories that were already inhabited…
To these territories the European colonial nations
applied the doctrines relating to acquisition of
territory that was terra nullius…Various justifications
for the acquisition of sovereignty over the territory of
"backward peoples" were advanced. The benefits of
Christianity and European civilization had been seen
as a sufficient justification from medieval times. See
Williams, The American Indian in Western Legal
Thought (1990) and Johnson v. McIntosh (1823).”

".. [I]n the case of primitive barbarians, the
supreme executive Government must acquit
itself, as best it may, of its obligation to respect
native proprietary rights, and of necessity must
be the sole arbiter of its own justice".

The Idea of the Savage and Colonization of
Taiwan’s Indigenous Peoples
•The Han sailor, Chen Di, describes the indigenous
peoples of Taiwan as Dong Fan

東番
or “Eastern Savage” in his Record of the Eastern
Seas (1603)
•Dutch called Taiwan’s indigenous peoples
“Indians” or “blacks”, based on their colonial
experiences in Asia.

R. v. Syliboy (1929)
1 D.L.R. 307

• 生番 “raw/wild“ used to define those people

“…But the Indians were never regarded as an independent power. A
civilized nation first discovering a country of uncivilized people or
savages held such country as its own until such time as by treaty it was
transferred to some other civilized nation. The savages’ rights of
sovereignty, even of ownership, were not recognized. Nova Scotia had
passed to great Britain not by gift or purchase or even by conquest of
the Indians but by treaty with France, which had acquired it by priority of
discovery and ancient possession, and the Indians passed with it….”

who had not submitted to Qing rule
•

熟番 "cooked/tame“ for those who had.

• Japanese colonial policy stereotyped Taiwanese
as “vicious, violent and cruel” and concluded “this
is a pitfall of the world; we must get rid of them
all.”
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Inter-American Human Rights System (OAS)

Inter-American Human Rights System (OAS)
Institutions:

Instruments

Inter-American Commission on Human Rights

Charter of the Organization of American States
Proclaims the commitment of Member States to protect fundamental human
rights.

Authority based on OAS Charter; Comprised of 7 independent experts
Can issue State reports, theme reports and adjudicate individual,
group and inter-state complaints.

American Convention on Human Rights
Article 2: “All persons are equal before the law and have the rights and
duties established in the Declaration, without distinction as to race, creed,
sex, language, or any other factor.”

Submit case to Inter-American Court, if state is both a party to the
American Convention and has agreed to Court’s jurisdiction.

American Declaration on the Rights And Duties of Man
Affirms many of the same rights as those in Universal Declaration of Human
Rights, and includes the right to property:

Inter-American Court of Human Rights
Established by American Convention on Human Rights; Comprised of
7 Judges

Article 23: “Every person has a right to own such private
property as meets the essential needs of decent living and
helps to maintain the dignity of the individual and of the
home.”

Can adjudicate individual, group and inter-state complaints and issue
advisory opinions.

The Case of Awas Tingni vs. Nicaragua

The Case of Awas Tingni vs. Nicaragua

Background of the Case

Inter-American Court of Human Rights
Judgment of August 31, 2001

The Case of Awas Tingni vs. Nicaragua

The Case of Dann vs. the United States

Decision of the Inter-American Court

Inter-American Commission on Human Rights
Report of October 2001 (Released July 2002)

Nicaragua violated the right to property (article 21) by
granting concessions to exploit the resources on
Awas Tingni traditional lands and by not titling and
demarcating those lands in favor of the community.
The right to property includes the collective right of
indigenous peoples to the enjoyment of their
traditional lands and natural resources.

“Where property and user rights of indigenous
peoples arise from rights existing prior to the creation
of a state, [indigenous peoples have the right to]
recognition by that state of the permanent and
inalienable title of indigenous peoples relative thereto
and to have such title changed only by mutual consent
between the state and respective indigenous peoples
when they have full knowledge and appreciation of the
nature or attributes of such property. This also implies
the right to fair compensation in the event that such
property and user rights are irrevocably lost.”

“…For indigenous communities, relations to
the land are not merely a matter of
possession and production but a material and
spiritual element which they must fully enjoy,
even to preserve their cultural legacy and
transmit it to future generations.”
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CASE OF SAWHOYAMAXA INDIGENOUS COMMUNITY V. PARAGUAY

The Case of the Maya Indigenous Communities
of the Toledo District vs. Belize

INTER-AMERICAN COURT OF HUMAN RIGHTS
(JUDGMENT OF MARCH 29, 2006)

Inter-American Commission on Human Rights
(2004)

1)Traditional possession of their lands by indigenous people has
equivalent effects to those of a state-granted full property title;

The independent nature of indigenous peoples’ property right:

“Accordingly, the organs of the inter-American human
rights system have recognized that the property rights
protected by the system are not limited to those property
interests that are already recognized by states or that are
defined by domestic law, but rather that the right to
property has an autonomous meaning in international
human rights law. In this sense, the jurisprudence of the
system has acknowledged that the property rights of
indigenous peoples are not defined exclusively by
entitlements within a state’s formal legal regime, but also
include that indigenous communal property that arises
from and is grounded in indigenous custom and
tradition….”

2) Traditional possession entitles indigenous people to demand
official recognition and registration of property title;

Case of the Saramaka People v. Suriname

The Hul’qumi’num Indigenous Peoples of Canada
and the 1884 E &N Railway Grant

3) The members of indigenous peoples who have unwillingly left
their traditional lands, or lost possession thereof, maintain
property rights thereto, even though they lack legal title, unless
the lands have been lawfully transferred to third parties in good
faith; and
4) The members of indigenous peoples who have unwillingly lost
possession of their lands to third parties are entitled to
restitution or to other lands of equal extension and quality.
Consequently, possession is not a requisite conditioning the
existence of indigenous land restitution rights.

Inter-Am. Ct. H.R., Judgment of November 28, 2007
(Preliminary Objections, Merits, Reparations, and Costs)

In order to guarantee that restrictions to the property rights of the
members of the Saramaka people by the issuance of concessions
within their territory does not amount to a denial of their survival as a
tribal people, the State must abide by the following three safeguards:
• The State must ensure the effective participation of the
members of the Saramaka people, in conformity with their
customs and traditions, regarding any development, investment,
exploration or extraction plan within their territory.
• The State must guarantee that the Saramakas will receive a
reasonable benefit from any such plan within their territory.
•The State must ensure that no concession will be issued within
Saramaka territory unless and until independent and technically
capable entities, with the State’s supervision, perform a prior
environmental and social impact assessment.”

PETITION
to the
INTER-AMERICAN COMMISSION ON HUMAN
RIGHTS
submitted by
THE HUL’QUMI’NUM TREATY GROUP
against
CANADA

HTG’s Claim of “Irreparable and Immediate Harm”
9. Within the area of the original E & N Railway grant,
HTG’s research… has been able to confirm a threatening,
dramatically accelerating pace of land development and
related clear-cutting of forest lands in one key area of
Hul’qumi’num traditional territory, North Cowichan, in the
Cowichan Valley Regional District (CVRD).

Submitted May 10, 2007

112. By unilaterally granting rights and interests in the traditional
lands and resources of the Hul’qumi’num peoples to private third
parties without ever consulting them, seeking their consent, or
offering restitution or payment of just compensation in return for a
valid extinguishment of their aboriginal title and property rights and
by permitting damaging logging and other development activities on
these lands used, occupied and relied upon by the Hul’qumi’num for
their cultural survival, Canada is acting in violation of the right to
property, the right to restitution for its taking, the right to cultural
integrity, the right to consultation and other human rights belonging
to the Hul’qumi’num as indigenous peoples.

10. …A satellite-photo map prepared by HTG in
connection with this Supplemental Request, “Selected
Current Rezoning and Subdivision Applications in the
Paldi Area,” shows the rapid pace of private development
activity in one key area of the CVRD region within the
traditional lands of the Hul’qumi’num covered by the E &
N Railway grant.
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HTG”s Request for Precautionary Measures
50. …Based on the irreparable and imminent harm from clear-cutting
of forest lands and other land development activities outlined in its
petition and the acceleration of private and commercial land
development activities described in the current request, HTG
respectfully requests the Commission to call upon Canada to:
(a) suspend consideration and/or approval of all official
community plans and zoning amendments, subdivision
activity, alterations to agricultural lands reserves and
development permit applications and any other land or
natural resource development activities on lands traditionally
used and occupied by the Hul’qumi’num indigenous peoples
within the CVRD and North Cowichan District that are located
within the E & N Railway grant area, and ensure that such
development activity does not resume or occur, until a
mutually agreed upon suitable arrangement is negotiated
between the government of Canada and the Hul’qumi’num
indigenous communities concerned…
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